Dated: June 14, 2017.
__________________________________
TONY M. DAVIS
UNITED STATES BANKRUPTCY JUDGE

__________________________________________________________________
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
IN RE:
§ CASE NO. 15-11166-TMD
RUSSELL WADE COLLIAU
§
MARCI KAM COLLIAU
§ CHAPTER 7
Debtors.
§
_______________________________________________________________________
RON SATIJA, Chapter 7 Trustee
Plaintiff,

v.
UNITED STATES OF AMERICA,
Defendant,
RUSSELL WADE CALLIAU
MARCI KAM COLLIAU
Intervenors.

§
§
§
§
§
§
§
§
§
§
§
§

ADV. NO. 16-01102-TMD

MEMORANDUM OPINION
If a debtor pays estimated taxes to the IRS the day before filing bankruptcy, can that
payment be clawed back from the IRS by the trustee as a fraudulent transfer?
1

I.

BACKGROUND AND FACTS
On September 2, 2015, the Colliaus made a payment of $28,000 to the United States

(Internal Revenue Service) for their 2015 estimated taxes.1 One day later, the Colliaus filed for
relief under Chapter 7 of the Bankruptcy Code.2 The Chapter 7 Trustee filed an adversary
proceeding to avoid the $28,000 payment as a fraudulent transfer, and to recover the $28,000
from the United States.3 After the suit was filed, the Colliaus sought and were granted the right
to intervene, and so became parties to the suit.4 The Colliaus fear that if the Trustee recovers the
$28,000 from the United States, they will be left with a $28,000 tax liability.5
II.

ANALYSIS
The Trustee moved for summary judgment, asserting that the record demonstrates no

genuine dispute of material fact as to the Colliaus’ intent to hinder, delay, or defraud a creditor.6
The Trustee also says that the Colliaus received less than a reasonably equivalent value when
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paying their 2015 estimated taxes, because estimated taxes are not due until the return is filed,
and therefore do not meet the statutory definition of value.7 The Colliaus responded to the
Trustee’s motion for summary judgment with additional evidence (an affidavit), and filed their
own motion for summary judgment.8
A. 11 U.S.C. § 548(a)(1)(A) – Intent by the debtors to hinder, delay, or defraud.
Transfers made shortly before bankruptcy with the actual intent to hinder, delay or
defraud creditors can be recovered by a trustee for the benefit of creditors.9 Here, the Trustee is
the moving party, and has the trial burden of proof in regards to the Colliaus’ intent.10 The
Trustee correctly refers to the “badges of fraud” analysis used by this Court in In re Wolf11 to
assist in determining a party’s intent.12 The Trustee, without specifying which badges of fraud
are satisfied, claims that the pre-payment of an obligation the day before bankruptcy is adequate
evidence of the Colliaus’ actual intent to hinder, delay, or defraud a creditor.13 More specifically,
according to the Trustee: (1) this Court has previously found that the Colliaus made payments for
home repairs and improvements with the intent to hinder, delay, or defraud creditors;14 (2) the
tax payments were made one day before the Colliaus filed bankruptcy; (3) the payments depleted
the Colliaus’ bank account; and (4) the Colliaus used non-exempt funds to pay off a non-
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dischargeable obligation.15
The Colliaus’ response, via affidavit, is that they “did not pay the IRS the $28,000 with
the intent to hinder, delay, or defraud other creditors. . . .”16 Rather, they say that they made the
payment because they expected to owe $40,000 in taxes for 2015 and that they historically made
minimal payments during the first half of the year and larger payments in the fall when they
could better gauge their tax liability.17 The affidavit, viewed in a light most favorable to the
Colliaus, provides evidence that they did not intend to hinder, delay, or defraud.18 Thus, there is
a genuine issue of material fact as to the Colliaus’ intent, and so the Trustee’s motion must be
denied on this issue. Likewise, in looking at the Colliau’s motion, and viewing the facts cited by
the Trustee in a light most favorable to the non-movant (the Trustee), there is a genuine dispute
of material fact as to the Colliaus’ intent, and so the Colliaus’ motion must be denied on this
issue as well.
B. 11 U.S.C. § 548(a)(1)(B) – Received less than reasonably equivalent value.
The trustee can also recover transfers that were made for “less than a reasonably
equivalent value” at a time when the debtor was insolvent.19 The Colliaus admitted to
insolvency, and so both briefs addressed the issue of reasonably equivalent value, and in
particular the term “value,” which is defined as satisfaction of a present or antecedent debt of the
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debtor.20 Is an estimated tax payment a payment of “present or antecedent debt,” or is it a
payment of future debt? If an estimated tax payment is a payment of an antecedent or present
debt, then the transfer in satisfaction of the tax debt would be a dollar-for-dollar exchange, and
would be for a reasonably equivalent value. If an estimated tax payment is a payment of future
debt, then it would not meet the definition of value, and could be avoidable as a fraudulent
transfer.
According to the Internal Revenue Code, the “due dates” for payment of 25% of the
“required annual payment” are: April 15, June, 15, September 15, and January 15 (of the
following taxable year).21 It is self-evident that if a payment is “due” under the terms of a statute,
it is a “present” debt.
The real question in this case, and not addressed by the parties, is: how much was due
when the $28,000 payment was made? According to the Colliaus’ brief, the “federal income tax
withheld from Forms W-2 and 1099 was $1,927, which was less than 90% of the tax due for
2015 ($46,918), and less than 100% of the tax due for 2014 ($13,084)”.22 Under Internal
Revenue Code section 6654(d), the “required annual payment” is the lesser of (a) 90% of the tax
for the year in question (here .9 X $46,918, or $42,226) or (b) 100% of the tax for the previous
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year (here, $13,084).23 Thus, the Colliaus owed $3,271 on each of April 15, June 15, and
September 15, less the $1,927 already withheld. As of September 2, 2015, when the $28,000
payment was made, only $4,615 ($6,542-$1,927) was “due.” Thus, only $4,615 was paid on a
“present or antecedent debt” and the balance of the payment ($23,385) was not paid for a
reasonably equivalent value. Also, if in fact only $4,615 was due, but $28,000 was paid, this
would tend to support the Trustee’s actual intent theory; although that fact would have to be
considered together with all other facts and circumstances.
However, since neither party addressed the calculation of the actual amount due on the
date the transfer was made, discretion will be exercised24 to allow the parties to address the fact
of what was actually due on those dates.25
III.

CONCLUSION

Summary Judgment will be denied to both parties by separate order.
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