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CAMEON fortrid on May 18, 2005 the foregoing matter. This decison condtitutes the court’s

findings and conclusions pursuant to Rule 7052(a) of the Federal Rules of Bankruptcy Procedure.

Background

Stinson Air Center LLC filed a voluntary petition under chapter 7 of titte 11 on May 28, 2003.



Helen G. Schwartz was appointed as trustee. On August 11, 2004, the trustee initiated this complaint
against Howard B. Lowry, to recover transfers made to him pre-petition by the debtor. An answer and
counterclam was filed. The court dismissed the counterclam. The complaint went to trid on May 18,
2005. At the conclusion of the case, and after both parties had closed, the court took the case under
submission.

Findings of Fact

StinsonAir Center, LLC, was alimited ligbility corporation formed under the laws of the sate of
Texasin 1998. Howard B. Lowry was the sole shareholder, chief executive officer, and member of the
LLC. Duringthe one year period preceding the filing, Howard B. Lowry received &t least $85,000 from
the debtor. Lowry never received a salary fromthe corporation. The corporation never withheld income
taxes from any digtributions it made to Lowry. Lowry was not an employee of Stinson. Lowry did take
draws out of the corporation, as needed to cover his living expenses. Lowry never produced, nor did
Stinson have in its possesson as of the filing, any corporate minute books or smilar corporate
documentation to reflect whether any didributions were ever authorized to be made to Lowry in his
capacity as an equity owner. Lowry actively managed the corporation’ s business affairs during the entire
one year period prior to filing (and well before that time aswdll).

Stinsonwasinsolvent during the one year period prior to filingthe petition. The “other assets’ item
on the Stinson Air Center balance sheet did not have any vaue to the corporation. Stinson had no equity
ownership interest in any of the entities listed as “other assets,” and did not have any documentation to
demondtrate that these entities had |oaned any money or services to the debtor. Lowry owned dl of the

named entities 100%, and owned Warbird Training 50%. All of the entities were non-operating entities
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which owned arcraft which were then used by Stinson in its operations. The baance sheet continued to
carry the“vaug’ of these “ other assets’ at a Satic number for the entire period, indicating that the number
did not reflect active, ongoing intercompany transactions. These “other assets’ were dso never listed as
assets in any way on the debtor’s bankruptcy schedules. The court concludes that no value should
therefore be attributed to these “other assets’ on the balance sheet.  As such, Stinson was balance sheet
insolvency for the period reflected in the balance sheets through at least January 28, 2003.

Stinsonwas not paying itsdebtsinthe ordinary course asthey came due. Its Sngle most important
debt was to the City of San Antonio, for the spaceit leased for itsair operations. Though the lease was
not terminated as of filing, it was woefully behind by the filing date, and the debtor had falen behind on
lease payments prior to May 28, 2002. The debtor was also unable to repay student deposits. Its
checking account showed a perdstent negative balance, rendering the bank where the account was
mantained an involuntary creditor. The negative balances persisted for the entire one year period
preceding the filing.

Conclusionsof Law

The Trustee seeks recovery under a number of legal theories.

1. Section 544(b) and the Texas Uniform Fraudulent Transfer Act

A trustee may step into the shoes of anactual creditor who could have brought an action under the
UFTA, and bring suchactionfor the bendfit of the entireestate. 11 U.S.C. § 544(b); Tex.Bus.& ComMm.
CobE, ch. 24 (Thomson West 2004 pamphl. ed.) (TUFTA). There are multiple unsecured creditors in
esseas of thefiling of the chapter 7 case, as reflected on the debtor’ s bankruptcy schedules. Inaddition,

the City of San Antonio was a present creditor asthat termisdefined in section 24.002(4) of the TUFTA.
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Thetrustee srecovery isnot limited by the amount of the unsecured daim of the actual creditor inquestion.
See Acequia, Inc. v. Clinton (In re Acequia, Inc.), 34 F.3d 800 (9™ Cir. 1994); Matter of Leonard,
125 F.3d 543 (71" Cir. 1997).

Thetrustee, under section24.005, may recover atransfer made for |essthanreasonably equivaent
vaue. Vdueisdefined as either property transferred or anantecedent that issatisfied. Thetrandfershere
were draws taken by an indgder of the debtor. Lowry damsthat these drawsweretaken in exchange for
his services as CEO, but the evidence fals to demonstrate that the debtor had any compensation
arrangement whatsoever with Lowry. The draws were described as such by both Lowry and his office
manager, and are more correctly characterized as ample withdrawds by the owner of the company by
virtue of his ownership interest in the company. In other words, they were a return of equity. An
expectation of areturn on equity is not aclam within the meaning of TUFTA. Lowry’sefforts expended
on behdf of his company were the expected invesment of time and energy that any entrepreneur of a
closgly hdd busnessmight be expected to make. Short of an actud employment agreement, or evidence
to indicate that Lowry drew a sdary (such as, for example, income tax withholding by the corporation),
Lowry’s efforts were amply those of an entrepreneur. Thus, he did not give reasonably equivdent vaue
in return for his draws — he smply took money out of the company because he needed it (or wanted it).
So long as the company was solvent and was a going concern, that arrangement would not be particularly
remarkable. Once the company entered the zone of insolvency, the rules changed.

The debtor, during the period in question, made the transfers to aningder, as that term is defined

1 Though the characterization of these draws could have independent tax consequences not addressed here.
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in TUFTA, while the debtor wasinsolvent. Insolvency, for purposes of TUFTA, is present when the sub
of the debtor’s debts is greater than dl of the debtor’ s assets at afair valuation. TUFTA, § 24.003(a).
The debtor’ s balance sheet, when the “other assets’ category is subtracted out (because, a “fair vaue,”
these assets have no vaue), shows the debtor to have been insolvent at least through the end of January,
2003.2

A debtor is presumed to be insolvent when the debtor is generdly not paying its debts as they
become due. The evidence establishesthat the debtor wasin fact not paying its debts asthey became due.
The only evidence offered to rebut this testimony wasthat of L owry himsdf, who damedthat theenterprise
had a Sgnificant going concern vaue that he was Smply not able to realize because Jefferson State Bank
refused to work withhim. The court does not find that evidence sufficient (or sufficently credible) to rebut
the presumption. Thus, the debtor was insolvent within the meaning of section 24.003(b) of TUFTA.

Because the debtor made transfersto aningder whileit wasinsolvent, thetransfers may be avoided
under section24.006(b), if the evidence demonstratesthat the indder had reasonto believe that the debtor
was insolvent.  The evidence so demondrates. Lowry was well familiar with the debtor’s financia
conditions a dl reevant times, well knew of the rdationship that it had withitsbank, withitslandlord, and

with its related entities. Lowry had cause to believe that the debtor was insolvent, whether he actualy

2 Lowry suggests that the court should aso add in the vaue of the leasehold to the City of San Antonio, as
well as the clam against XL Specialty Insurance Co. The leasehold interest had no value prior to filing, however. The
value that it might have had to the bankruptcy estate by virtue of the power of the trustee to assume and assign the lease
via section 365(f) is a value that could not have been present as a matter of law until after the bankruptcy case was filed.
No evidence was presented to indicate that the lease could have been similarly “assumed and assigned” outside of
bankruptcy by the debtor pre-petition, especidly in view of the significant defaults outstanding. As for the litigation,
no evidence was presented that the lawsuit was in fact worth the amount alleged in the pleadings prior to the filing. The
fact that the trustee is pursuing the litigation, and hopes to recover on it does not mean that, ipso facto, it must have
been worth prior to bankruptcy what the trustee is trying to recover today.
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chose to face that redlity or not. The statute does not require afinding that he actudly knew the enterprise
was insolvent, or even that he believed it to be insolvent.

The transfers in questionwould aso qudify as fraudulent under section24.006(a) of TUFTA. As
already noted, Stinsondid not receive reasonably equivaent vaue for the draws taken by Lowry because
Lowry did not take his draws as an employee. He took themasanowner. Hewasthusextracting equity
from an enterprise that was insolvent.

Thetrustee may recover the value of the asset transferred, which in this case was at least the um
of $85,000.

The trustee may aso recover costs and reasonable attorneys fees under section 24.013 of
TUFTA. This provision became effective September 1, 2003. Thislitigation wasinitiated on August 11,
2004. Theright of recovery appliesto “any proceeding under this chapter [i.e., chapter 24 of the Texas
Business and Commerce Code].” The proceeding in question was initiated after the effective date of
amendment, so section 24.013 agpplies® The trustee may therefore seek, via podt-trial submission, in
accordance with the local rules, attorneys fees and costs.

2. Section 548

A trustee may avoid as fraudulent a transfer made for less than reasonably equivaent vaue within
one year of the bankruptcy filing, if the debtor wasinsolvent onthe date the trandfer wasmade. 11 U.S.C.

8 548(a)(1)(B)(ii). The trustee cannot establish the precise dates of the transfersin question, however.

s Lowry contends that section 24.013 could not apply because it only became effective on a date after the date
of the filing of the bankruptcy case. Section 544(b) does not limit the trustee’'s cause of action in this way, however.
The statute says that the trustee may avoid any transfer of an interest of the debtor in property “... that is voidable under
applicable law by a creditor holding an unsecured claim that is allowable under section 502 of this title ...” The statute
does not say voidable “as of the date of the commencement of the case.” The court declines to add such agloss.
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What is more, only baance sheet insolvency counts for purposes of this provison. See 11 U.S.C. §
101(32). Thus, the court concludes that the trustee has not sustained her burden to establish a transfer
under section 548(a)(1)(B).

The court also concludesthat the evidenceisinsuffident to establishthat L owrytook hisdrawswith
actuad intent to hinder, delay, or defraud creditors. Although some evidence of some of the badgesof fraud
are present, the quantum of evidence presented fals to sustain the heavy burden of proof thet a plaintiff
must sustain to establish this cause of action.

3. Section 547

Thetrustee dterndively arguesthat the transfersin question congtitute a voidable preference under
section 547(b).

If (and only if) one were to accept Lowry’s contention that his “draws’ congtituted wages for his
services to the company, then those draws would congtitute preferential transfers. They are transfers of
property of the debtor (i.e., the debtor’ scash) to Lowry, a“ creditor” by virtue of the work performed, on
account of an “antecedent debt” (to wit, the services rendered to the company, for which he dams
entitlement to be compensated),* made within one year of filing (Lowry is aninsder asthat termis defined
under the Bankruptcy Code), while the debtor was insolvent (the insolvency is presumed for the three

months preceding the filing, and established by the evidence for the baance of the previous year), that

4 Lowry’s contentions that the “debt” could not be antecedent because it was contemporaneous confuses the
elements of the trustee’s cause of action with the elements of the defendant’s affirmative defenses. Contemporaneous
transfer is an affirmative defense to a preference action precisely because the transaction, though substantially
contemporaneous is nonetheless at least technically for an antecedent debt. A debt need not be antecedent by much
to be antededent: one could borrow money for lunch in the morning and repay it in the evening. The repayment is of
an antecedent debt, albeit one of only afew hours' duration.
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enabled Lowry to receive more than he would have received inachapter 7 distributionhad he not received
thedraws. See 11 U.S.C. § 547(b).

Lowry’s afirmative defensewas contemporaneous transfer for new value. The evidencefailed to
establish this defense. Lowry never matched the drawsto the actua work that he performed. He testified
that he took money when he needed it, and took as much as he needed. He did not measure how much
he took out by how much he had put into the company in terms of work performed. More to the point,
there isinsufficient evidence to match up the draws that he took to the work he sayshe did. Not dl the
draws were accounted for. Thus, the defensefails.

Thus, the court finds, in the dterndtive that, if Lowry isto be believed that he was in fact being
compensated for hisservicesas CEO, thenthe compensationthat he took congtituted apreferentid transfer
under section 547(b), which the estate may recover under section 550 of the Code.

4. Breach of fiduciary duty

The court concludesthat the evidence presented isinaufficent to establishbreach of fiduciary duty
on the part of Lowry.

Conclusion

For the reasons gtated, the court concludes that judgment should be entered infavor of the trustee
under the Texas Uniform Fraudulent Transfer Act and Section 544(b) of the Bankruptcy Code for
$85,000, plus attorneys’ fees and costs.

The court further concludes that judgment should be entered in favor of the defendant that the
plaintiff take nothing on her causes of action under section548(a)(1)(B) of the Bankruptcy Code and for

breach of fidudiary duty.



The court further concludes that, if and only if an appellate court were to determine that the
defendant, Lowry, received draws as compensation for his servicesas CEO, thenthe trustee may recover

the sum of $85,000 from Lowry as a preferentia transfer under section 547(b) of the Bankruptcy Code.

A separate judgment shdl be prepared, congstent with this decison.  The trustee is directed to
submit aformof judgment consstent withthisdecison. Thetrusteeisfurther directed to submit her request
for atorneys feesin accordance with the loca rules of this digtrict.
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