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DECISION ON M OTION REQUESTING ALLOWANCE OF ATTORNEYS FEES
This is a decison deding primarily with post-confirmation attorney’s fees sought by debtors
counsel. The debtors filed a motion seeking modification of their plan because they had falen behind on
planpayments, due in part to aloss of job. The modification sought to further extend the termof the plan
to ded with their having falen behind on thair plan payments. The motion dso sought attorneys fees of
$350 for the preparationand presentation of the motion. The motionwas approved, and anorder entered
on March 24, 2005. This decision addresses the question of post-confirmation debtor’s atorneys fees

sought in that case, an issue which is dready under submission in another case, In re Morin.?

! Bankr. Case No. 04-50145-C. The lega issues involving attorneys fees there raised are resolved by this
decision. A separate order will be entered in that case.



The background of this case providesafactud predicate for the court’sruling. While not entirely
typicd, the history of this case helps to highlight some of the important policy issues that have to be taken
into account in formulating rules for handling post-confirmation feesin chapter 13 casesin generd.

Factual Background

Theorigind planinthiscasewas confirmed in February 2003, and called for paymentsto numerous
secured creditors for consumer items, aswell as distribution to their mortgage lender from a pre-petition
mortgege arrearage. Unsecured creditors were to receive a distribution of 48%. The debtors’ financid
gtuation was dire. Mr. Baderas was unemployed when they filed, and was receiving unemployment
benefits of $1,144 amonth. Mrs. Baderasworked for the Floresville Independent School Digtrict, where
she took home $951 amonth. They had a7 year old daughter. Their budget reflected amonthly mortgege
payment of $731, afood budget of only $300 amonth, utilities totalling $314, and transportation costs of
$182 (car insurance, gas, and auto upkeep) — though they showed no motor vehicles on their schedules.
Their monthly expenses totaled $1,595. When they filed, they were in arrears on their mortgage for
approximately $3,000. Their plan proposed to cure the arrearage with a monthly distribution out of the
planpayment of $87.16. They dso planned to pay off anumber of consumer itemsthat were a so secured,
including arefrigerator, a TV, a computer, avacuum cleaner, and a washer/dryer. Their plan proposed
to pay their net digposable income into the plan, at $418 a month.

When the plan was confirmed, debtors' counsel was awarded a“flat fee” of $1,800 ($200 had
been paid by the debtors themselves when the casewasfiled). Theflat feeis expected to cover the cost
of preparing the pleadings (including the schedules and the plan), working up a budget with the debtors,

developing a plan, representing the debtors at the firs meeting of creditors (where problems with creditors
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and the trustee are usudly worked out), and getting the case to and through confirmation. Counsdl dso
understands that the fee is designed to assure that the debtors will have the benefit of counsd throughout
the case, so that debtors can consult with ther lawyers throughout the case without fear of additional
charge. Theflat feeisgenerdly paid a the rate of $85 amonth, but the trustee’ s office makes alump sum
initid digribution from funds on hand (plan payments are made by the debtors even before the plan is
confirmed, so thereare normally funds on deposit with the trustee a confirmation). Inthiscase, thet initia
digribution was $418. Regular payments of $85 commenced in April 2003, and would have continued
until the balance of the flat fee was paid. That means that the distributions to debtors counsel were
scheduled to continue through September 2004 (and a smdl “stub” payment for the balance in October
2004) — alittle over 18 months.

Almog immediately after confirmation, problems were reveded with the debtors budget
projections. In addition to the plan payments, the debtors were adso obligated to stay current on their
mortgage payments post-petition. See 11 U.S.C. § 1322(b)(5) (dlowing for the curing of pre-petition
defaults, but calling aso for “maintenance of payments while the case is pending ... on which the last
payment is due after the date on which the find payment under the planisdue’). The budget submitted by
the debtors shows income and expenses, and a net figure which is supposed to equa the plan payment.
Included inthe debtors' expensesisthe monthly mortgage payment. According to the budget, the debtors
were ogtengbly able to both stay current on thar mortgage and make their plan payment. In fact, the
debtors were not able to make their mortgage payment (indicating that something was wrong with the
budget projections of the debtors). By March 2003, the mortgage lender had filed a motion to lift stay,

daming that the debtorswere behind onther post-petition mortgage paymentsfor three months (induding
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March). At thelift stay hearing, a ded was struck, whereby post-petition payment defaults (which were
actudly higher than had been dleged in the motion, by the time the lift stay hearing was held) were to be
added to the plan, reducing payout to unsecured creditorsto 27%.2 The plan payment wasincreased from
$400 to $540 amonth.® The cost of thisfix to the creditors of the estate was $900 ($450 to respond to
the lift stay, and another $450 to modify the plan).

Later that year, the debtors asked for amoratorium in plan payments, dleging that Mr. Baderas
had logt hisjob but would not be digible for unemployment until the end of November.* The motion was
granted in January 2004, excusing the debtor from making payments for two months, and extending the
plan to 62 months® This pleading cost the estate another $295.

The next entry on the docket is somewhat confusng: another motion to modify the plan to

incorporate post-petition mortgage payment defaults was filed in January 2004, but evidently addressed

2 The motion to modify, in this case, also added an additional unsecured claim for $1,000 that had not been
included in the original plan. However, the primary motivation for the modification was to deal with the new mortgage
arrears. This particular sort of “fix” for post-petition payment defaults was authorized pursuant to the Fifth Circuit’s
decison in In re Mendoza, 111 F.3d 1264 (5th Cir. 1997). There, the court held that such defaults can be allowed under
section 1305 of the Code, and cured via a modification to the chapter 13 plan, pursuant to section 1329, provided the cure
was accomplished over a reasonable period of time in the plan as modified. The actual modification is accomplished by
filing a motion to modify the plan, on negative notice to creditors. Since the issuance of the Mendoza decision, debtors
have incressingly relied on this sort of fix as a means of handling such defaults, as it permits the cure to be smoothed
out over a longer period of time. Otherwise, debtors need to cure the defaults with cure payments made on top of the
existing mortgage payments, often imperiling their ability to stay current on their plan payments.

% It is not known how the debtors were going to be able to sustain this higher plan payment amount. Nothing
changed on the debtors' budget either in terms of income or expenses, and expenses were modest already.

4 Oddly enough, the origina schedules showed that Mr. Baderas was not employed as of filing, and was
receiving unemployment. When the plan was modified to deal with the lift stay, Schedule | was attached to the motion,
and il did not reflect any change in his status. Thus, it is unclear what was really going on. The plan payment was
being taken out of Mrs. Balderas' paycheck, viaa pay order.

5 Because Mrs. Baderas was under a pay order, the moratorium was effectuated by having the trustee refund

two months' of plan payments back to the debtors, one in January and one in February 2004. That way, the employer
did not have to interrupt or alter the wage deduction from Mrs. Balderas' paycheck.
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the same payment defaults as were addressed in the origind motion to modify (which had dready been
granted in July 2003). Nonethdless, this motion too was granted (in February 2004), induding another
award for $450. Regardiess why the motion was filed, both the debtors attorney and the chapter 13
trustee recognized that an additiona award of attorneys feeswas not intended, and no additiond feewas
paid.

InMarch2004, acertificate of default was filed by the mortgage company, meaning that the entire
modification process had failed to cure the debtors problems with their home mortgage. They evidently
were not able to stay current with the mortgage payments, triggering a default under the agreed order, and
leaving the way clear for the lender to foreclose on their home.

As the debtors were losing their home, it made no sense to continue to make disbursementsto the
mortgage lender on the arrearages, so the debtorsfiled (in April 2004) another modification to their plan
to surrender the house, take out the mortgage payments, and adjust the plan payments. The payout to
unsecured creditors increased to 57% as aresult. However, the motion cost the estate yet another $500.
This brought the total feesawarded inthis case to $3,495 ($1,800 awarded in the confirmationorder, plus
$1,695 in post-confirmation fees). The current request for attorneys' fees, if granted, would add an
additiona $350 in pogt-confirmation fees, bringing the totd fees awarded to debtors counsd (and to be
paid out of plan digtributions) to $3,845.

Every time feesin addition to those gpproved in the confirmation itsalf have been awarded, they
have been paid out of next didribution. What is more, every time there was an interruption in plan
digtributions, which included distribution to debtors counsdl on their flat fee, that missed distribution was

rolled over to the next month that funds were available, before any other creditors (induding secured
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creditors) received any distribution. Whenfeeswere awarded for responding to the motionto lift stay, the
June 2003 plandistribution (then $400) was diverted to paying those fees® The motionto modify the plan
(filed to implement the agreement struck withthe mortgage lender) aso awarded fees, and these were paid
out of the July 2003 plan payment. Becausedigtributionsontheattorneys flat-fee award wereinterrupted,
these were caught up in July and August aswell.’

The moratorium granted to the debtors in early January 2004 resulted in a refund of ther plan
payment back to them. No distributions were made to anyone in January and February 2004. In March,
whendigtributions resumed, virtudly dl of the plan payment went to debtors' counsel to catchupfor unpad
distributions in the previous two months, aswell asto pay for the moratorium.®

The motion to modify to surrender the debtors' house was granted in May 2004, reducing the
debtors' plan payment from $540 to $462. Until an amended pay order could be filed, the chapter 13
trustee refunded a portionof the June plan payment recelved fromthe exising wage deduction order. The
balance of monies for that month were distributed to debtors counsd to partidly pay the $500 awarded

on this latest motion to modify the plan.® July distributions also went to debtors counsd. With onefina

8 The plan had been modified in July to increase the plan payment to $540, but that increase did not kick in until
September 2003.

" The chapter 13 trustee paid $535 to debtors’ counsel in June 2003, $407.68 in July 2003, and $212.32 in August
2003. No disbursements were made to other creditors in June or July. An interest-only distribution was made to the
mortgage lender and a secured consumer creditor in August 2003.

8 By this time, the higher $540 per month plan payment had kicked in. Of that amount received in March, $496.80
was disbursed to debtors' counsel. The following month, the law firm received $138.20. In this way, debtors' counsel
both received its $295 out of “next distribution” and recouped the $85 a month that it had not been paid in January
through March.

% In June 2004, debtors counsel received $210.44, &l that was left out of the $462 revised plan payment after

the refund to the debtor done to implement the reduced plan payment. No other creditors received any distribution that
month. In July, debtors' counsel received $354.43, but no distributions were made to other creditors. In August 2004,
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disbursement in August 2004, the debtors' flat fee compensationaward was stisfied infull. At this point,
the debtors' counsdl had been paid $3,495.

The debtors separated sometime inlate 2004, and Mr. Balderas, who had only recently got ajob,
lost it. Because the debtorswere separated, anew set of pay orderswerefiled, splitting the plan payment
between them. This reduced the wage deduction from Mrs. Baderas' paycheck from$540to $231. A
new pay order for Mr. Baderas new employer caled for awage deductionof $57.75 per week. These
pay orders actudly kicked in December 2004.

Unfortunatdy, because Mr. Baderas employment was short-lived, only one week of wage
deductionswerereceived by the trustee. That left only the wage deduction from Mrs. Balderas' paycheck,
which was too little to fund the plan. In February 2005, the debtors asked for another plan payment
moratorium for December 2004 through February 2005, withthe expectationthat Mr. Balderaswould be
re-employed, or dternatively, that Mrs. Balderas' wage deduction would once again be increased to its
previous levd. For thismotion, debtors counsel seeks compensation of another $350. 1n the meantime,
the trustee is making digtributions out of the $231 monthly wage deduction till being received from Mrs.
Bdderas paycheck. Asof thiswriting, no new pay order has been filed on behdf of Mr. Baderas.

Sincethe planwas confirmed in this case, digtributions to creditorswereinterrupted or consumed
by debtors' counsdl fees in June and July 2003 (attorney disbursements), January and February 2004

(moratorium), March 2004 (attorney disbursements), and June and July 2004 (attorney disbursements).

another $212.13 was disbursed to debtors' counsel. A catch-up payment was made to the secured consumer creditor
as well, because there were sufficient funds on hand with the chapter 13 trustee to make such a distribution. In this way,
the post-petition fee award of $500 (to be paid out of “next distribution”) was satisfied, while the unpaid distribution on
the flat fee was caught up as well.
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Attorney disbursements consumed hdf or more of the monies available for creditor distributionsin August
2003 and August 2004.
Analysis

Counsl for the debtors seeks feesfor havingrepresented the debtors' interestsfor additiona work
not contemplated when the origina flat fee was gpproved at confirmation. The argument isthat debtors
counsdal cannot be expected to performsuchunexpected additiona servicesfor no additional compensation.
Counsdl points out that section 330(a)(4)(B) authorizes reasonable compensation for representing the
interests of debtors in chapter 13, that the court’s local rules do not bar additional awards for post-
confirmation services, and that section 1326(b)(1) mandates that such fee awards be paid out of next
digtribution, ahead of al other creditors, including secured creditors.

At a hearing on another case, in which many of these fee issues were discussed a congderable
length (In re Morin, Bankr. Case. No. 04-50145), the chapter 13 trustee expressed serious reservations
about the practice of paying additiond fee awards out of the next plan didribution. So did lawyers for
secured creditors, who complaned that a combination of moratoriums, post-petitionattorneys feeawards,
and plandefaults (and subsequent planextensions) serioudy dtered the “bargain” struck whenthe chapter
13 planis confirmed. Car creditors are especidly hard hit, as their pre-petition note obligations are

substantially altered by the chapter 13 processdready.® Interruptionsto the distributionsthey havearight

10 |n chapter 13 in its current incarnation {.e, prior to changes made in legidation passed by Congress), car
creditors are paid out over some or dl of the term of a chapter 13 plan based upon the value of their collateral, yielding
a“new principal” which is usualy lower (often much lower) than the balance then owed on the car note as of filing. That
principal is then repaid a a pre-set interest rate of 12%, in order to accommodate the requirements of section 1325(a)(5).
The balance of the debt is treated as unsecured. Thus, from the point of view of the car creditor, even if al goes well,
the secured portion of its note has been written down while the origina term of the note has been extended (and perhaps
the interest rate has been reduced as well, depending on the creditor). Interruptions to the stream of payments going
to that creditor thus impose an added financial loss (and greater risk of future loss) on the car creditor, over and above
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to expect as of confirmation impose unexpected additiond losses, both in terms of the lost time value of
money and interms of increased risk of not being paid eventhe written down amount promised by the plan.
See discussoninfra. Mortgage creditors were more sanguine, but that may be due in large part to the
subgtantid leverage they enjoy by virtue of section 1322(b)(2) (which prohibits write-downs of home
mortgages) and section 1322(b)(5) (whichrequiresthe debtor to mantain monthly mortgage paymentson
acurrent basis outside the plan). Mortgage creditors area so morelikdy to have collaterd of avaue that
equals or exceeds the debt owed to them. Y et even home mortgage creditors face additiond risk of loss
by the impogition of additiond attorneys fees (and thelir immediate satisfaction out of plan payments), by
virtue of the increasingly prevaent use of In re Mendoza!! to incorporate post-petition mortgage payment
defaults into the plan.

There is thus a strong tension built up here. On the one hand, counsd for debtors oftenis called
upon to perform additiona services which are arguably beyond the ambit of the origind fee avard, asa
result of problems the debtors encounter after thar plan is confirmed. This case is paradigmatic: the
debtors were unable to stay current on their mortgage, eventhough tharr budget indicated that they would
had enough income to stay current. Therewas no gpparent indication that the debtorswere behind ontheir
mortgage when the plan was confirmed (though gpparently they in fact were). Ther problems with the
mortgage generated other problems — the increased plan payment created a greater strain on an dready
tight budget, leading to amoratorium, and leading later to their losing their home and revisang their plan to

take out the mortgage arrears payment. No particular changein life circumstance seemsto haveled to any

the “haircut” that chapter 13 already exacts on car creditors.

11111 F.3d 1264 (5th Cir. 1997).



of these problems. The debtors smply could not afford to actudly live onthe budget they had proposed,
and uponwhich the plan was premised. Sure enough, the overly optimistic projections did not hold up to
redity, causng the aforementioned difficulties.

The debtors have not actudly footed the bill for the services they have received, however —their
creditors have borne that economic cost. The debtors pay the same plan payment, regardless to whom
that payment isdigtributed. It isthe creditors (especialy secured creditors) who are directly and adversely
affected by the diversgon of plan payment distributions to pay the debtors lawyer for additiona services.
Not only are creditorsrequired (asamatter of economics) to pay the freight for these services, but, under
the current regime, they are a0 required to forego the regular repayment of their own claims, causing an
actud lossin terms of the value of property being distributed to them under the plan (i.e., interruptionsin
the stream of payments, as amatter of mathematics, decreases the present vaue of the totd of payments
promised in the plan, in derogation of the provisions of section 1325(a)(5)(B)(ii) of the Code).

What is ironic in this particular case is that the debtors amended their plan to add post-petition
defaults in home mortgage payments, in response to a motion to lift say. The promised “cure’ of these
post-petition arrearages was then delayed in order to firg pay the debtors lawyers fees of $900, for
services rendered in fighting the mortgage creditor’s motion.

The questionof post-petitionattorneys feesinthis case raisespolicy considerations that transcend
this case done. The manner in which such fees are alowed and repaid, spread over thousands of cases
in the didtrict, has sgnificant financid ramifications for al condtituencies— the debtors bar (whose cash+
flow needs are affected), car creditors, other personal property secured creditors and, to some extent,

mortgage creditors (whose rates of loss are affected), and unsecured creditors (whose expected returns
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can be entirely diminated by the accretion of post-confirmation fees). The integrity of the system itsdlf is
a0 cdledinto question, as fees are ultimately approved and paid only as ordered by the court. For this
reason, the court’s decision here cannot be smply limited to its facts. The ruling and its rationde must
apply aswell to debtor’ s attorneys feerequestsindl chapter 13 casesbeforethis court. With this policy
overview in mind, we turn to an examination of the relevant provisions of the satute itself.

A. Section 1326(b)(1)

Weturnfirg to anexaminationof the role of section 1326(b)(1). Ashasalready beennoted, every
time adminigtrative codts are added to the case, creditors suffer, by virtue of the operation of that section,
which directs that priority clams under section 507(a)(1) are to be pad dther before or at the time of
paymentsto creditors. 11 U.S.C. 8 1326(b)(1). Debtors counsd, intheMorin case, argued strenuoudy
that section 1326(b) (1) requires payment in full of any additiona fees awarded to debtor’s counsdl out of
next plan distribution(i.e., out of next didtribution, inthe parlance of the motions that debtors counsel are
now routindy filing). Creditors have argued, conversely, that the statute does not require the payment of
these additiona adminidrative dams out of next distribution because the statutory language a the least
affords the court the discretion to order payment of adminidrative clams along with payments to other
creditors. They aso argued that any diminution in distributionsto secured creditorsout of thedebtors plan
payments would deprive them of adequate protection of their security interests? The arguments reguire
the court to construe the before or at the time of” language in section 1326(b)(2).

Section 1326(b)(1) by its express terms says that “[b]efore or at the time of each payment to

12 The implication of this argument, from a distribution standpoint, is that debtors would have to increase their
plan payment to account for the additional fee award, so that distributions to secured creditors would remain unaffected.
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creditorsunder the plan, there shdl be paid — (1) any unpaid daim of the kind specified in section507(a)(1)
of thistitle....” 11 U.S.C. § 1326(b)(1). The statute permits a court the option of ordering complete
payment of dlowed adminigtrative expense damsinfront of other creditors, or ordering their payment “at
thetime of” payment to other creditors. Meanwhile, section 1322(a)(2) saysthat aplan shall “providefor
the full payment, in deferred cash payments, of dl dams entitled to priority under section507 of thistitle

.7 11 U.S.C. 8 1322(8)(2). Reading the two sections in pari materia, as one mug in consruing
competing sections of a coherent statutory scheme,*® the actua payout of daims having priority under
section 507 can occur dong with payments to creditors under the plan.’* Most courts agree with this
reading of section 1326(b)(1). See In re Moses, 293 B.R. 711, 718 (Bankr. E.D.Mich. 2003); Inre
Pappas & Rose, P.C., 229 B.R. 815, 820 (W.D.Okla. 1998); Inre Cook, 205 B.R. 437, 443 (Bankr.
N.D.Fla. 1997); InreCason, 190 B.R. 917, 933 (Bankr. N.D.Ala. 1995); InreBarbee, 82 B.R. 470,
473 (Bankr.N.D.IIl. 1988); Inre Parker, 21 B.R. 692, 694 (E.D.Tenn. 1982); but seeInreHarris, 204

B.R. 751, 757-58 (Bankr. E.D.Mich. 2004).15

13 Soe United Sates v. Sewart, 311 U.S. 60, 64 (1940); Offshore Logistics, Inc. v. Tallentire 477 U.S. 207, 220-21
(1986).

4 The term “creditors’ refers of necessity to the definitional section of the Code, which tells us that a creditor
is one holding a claim that arose a the time of or before the order for relief, i.e, a pre-petition creditor. See 11 U.SC. §
101(10). Post-petition administrative claim holders are not included in the definition of “creditor,” but are instead a
creature of statute by virtue of section 503(b), whose expense clams are then accorded priority treatment under section
507(a)(1).

® The Harris case concluded that a straightforward reading of section 1326(b)(1) demanded that the priority
clams be paid in full before other creditors could be paid. It read section 1322(a)(2) to mean only that, if the claims could
not be satisfied in a sngle payment, then al plan payments would have to be devoted to satisfying administrative claims
until those clams are paid in full, before any distributions could commence to other creditors. With respect to Judge
Tucker and his careful analysis, this court does not find the language of section 1326(b)(1) nearly so plain as does he,
betraying the red fault with overrdiance on “plain meaning” as a rule of construction: plain to whom? As section
1322(a)(2) obviously contemplates (nay, intends by its very terms) that administrative priority claims be paid in deferred
cash payments, the reference in section 1326(b)(1) to the payment of “any unpaid claim” can certainly refer to the claim
itself without adding the words “in full” as does the Harris court. So long as distribution is made on the claim,
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The secured creditors podition that their distributions cannot be dtered by the satisfaction of the
debtors attorneys fees rests on their assumption that these didributions represent a form of adequate
protection. In this court’s view, however, that podtion is not sustainable. See In re Cook, supra
(adequate protection iswhat is paid to creditor to compensatefor depreciationincollatera vaue prior to
confirmation). Plan payments to secured creditors, by design, are, in essence, a device by which the
collateral is redeemed by the debtor, by subgtituting for that collateral a stream of payments having a
present vaue equal to the dlowed amount of the creditor's secured dam. See 11 U.S.C. 88
1325(b)(5)(B); 506(a); see also In re Stembridge, 394 F.3d 383, 387 (5th Cir. 2004) (holding that
“dlowed secured dam” in this section is determined by vauing the collateral securing the debt as of the
date of the filing of the petition).’® If the plan payments are completed, the secured claim is deemed
satisfied, and the creditor must thenrel ease itssecurity interest onthe collateral. Seelnre Smith, 287 B.R.
882, 886 (Bankr. W.D.Tex. 2002). By virtue of Sembridge, the dlowed amount of this clam will not
change over the life of the plan(it is set as of thefiling date), though it will be reduced by paymentsreceived

by the creditor.

consistent with the terms of the plan (which, by virtue of section 1322 aready contemplates deferred cash payments),
section 1326(b)(1) is satisfied. Any other reading causes serious conflict with other sections of the Code, including
sections 1325(a)(5) and 1322(a)(2). Seediscussion infra.

16 The provisions of section 1325(a)(5)(B) technically come into play as an alternative to section 1325(a)(5)(A),
which provides that aternative treatment is possible if the holder of the secured claim has “accepted the plan.” There
is no forma balloting procedure in chapter 13, and hence no formal procedure for determining a creditor’s acceptance.
It could be argued that, absent an affirmative objection to the plan, the creditor should be deemed to have accepted the
plan, regardiess whether it complies with the cramdown provisions of section 1325(a)(5)(B). See In re Andrews, 49 F.3d
1404, 1409 (9th Cir. 1995) (“In most instances, falure to object translates into acceptance of the plan by the secured
creditor.”); In re James, 260 B.R. 498, 503 (Bankr. D. lIdaho 2001). Another view is that section 1325(a)(5)(B) should be
construed to be the default provision with which the debtor must comply, unless some affirmative acceptance is received
from the creditor. See Bank One, Chicago, NA v. Flowers, 183 B.R. 509, 516 (N.D. Ill. 1995). In any case, once the plan
is confirmed, creditors are a least entitled to expect to receive the payment stream promised in the plan as confirmed,
regardless how confirmation was obtained.

-13-



Adequate protection, by contrast, affords the holder of a secured claim compensation for any
diminution in the value of the collatera pending confirmationof aplan. In re Cook, supra. It isdeemed
to be a temporary measure, ultimatey to be superseded by the permanent provisons of the plan itsdf.
While there is cartanly a qudity of “protection” implicit in the cramdown provisons of section
1325(a)(5)(B), it isnot correct to call it “ adequate protection,” as that term of art triggers the provisons
of sections 361 and 362.

Thereisnonethel esssome merit to the secured creditors arguments, dbeit deriving fromadifferent
statutory source. Section 1325(a)(5) says, with respect to alowed secured claims, that they areto receive
adigtributionunder the plan of a vaue equa to the dlowed amount of their secured cdlams. See11 U.S.C.
8 1325(a)(5). Interruptions to the stream of payments given to secured creditors under a plan will of
necessity dter the present vaue of consderation paid to those creditors, having a direct impact on the
promisethat isimplidit inthe court’ s confirmationof the origind plan.” Put another way, post-confirmation
dterdions in plan digributions can be seen as a de facto modification of the plan. Modifications must
satidfy dl the requirements of section 1325. A secured creditor could argue that the aterationeffected by
interrupting the stream of payments to pay the debtors additiona attorneys fees requires that the plan
distribution scheme be reworked to assure that the creditor receives the present value of its alowed

secured dam (set at filing, per Stembridge), reduced by payments aready made to that creditor. By the

7 This is nothing more than a mathematical observation. A given stream of income has a present value based
upon the application of a discount rate to the income stream. Present value is but an expression of the time vaue of
money — a dollar today is worth more than a dollar a year from now. Thus, alterations to the timing of payments received
also alter the present value of those payments. If a given creditor’s expected distribution for a given month is deferred,
either as a result of a plan default or as a result of the monies being redirected to the payment of a new administrative-
expense clam, the present vaue of that creditor's plan consideration has, by definition, been reduced. See generally
M. SCARBERY, K. KLEE, G. NEWTON, & S NICKLES, BUSINESS REORGANIZATION IN BANKRUPTCY, Appx. 12B, a 696 & n.
14 (West Group 2001).
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same token, once fees are alowed, section 1326(b)(1) pretty clearly requires that they be pad ether
before or at the same time as payments are made to creditors pursuant to the plan, causng an inevitable
dilution of the payment stream upon which confirmation was premised.

One way to reconcile these two provisonswould be to require adebtor to make alarger payment
inorder to cover whatever additiona adminigtrative costs are awarded post-confirmation, thereby leaving
the underlying payment (and the distributions to be made out of it) unaffected. That reconciliation,
however, does not work because section 1325(b) requires dl net disposable income to be devoted to
making plan payments. By definition, thereis nothing left over from the debtor’ s budget with which to pay
any additiond adminigtrative costs alowed by the court.

Notwithstanding the logica force of creditors arguments premised on sections 1325(a)(5) and
1329(b)((2), then, this court canreach no other conclusionthanthat section 1326(b)(1) trumpsthese other
sections, imposing a kind of bankruptcy “tax” on creditor distributions*® Thus, alowed administrative
claims for debtors attorneys must be paid, at the very least, in deferred cash payments dong with
digtributions to other creditors, even though, as aresult, distributions to other creditors (including secured
creditors) will be proportionately reduced as aresult.

B. Section 330(a)(4)(B)

Because debtors fees, when paid, will necessarily dilute (at least to some extent) the didtributions

to other creditors, it is even more important that such fees only be awarded if such fees are reasonable.

18 The generd rule of statutory construction applicable to the court’s conclusion is that which states that, when
statutory provisions appear to conflict, the more specific provision should control over the more general. See Guidry
v. Sheet Metal Workers Nat. Pension Fund, 110 S.Ct. 680, 687 (1990). Section 1326(b)(1) is the more specific provision
in this case, altering the more general requirement imposed by section 1325(a)(5)(B).
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Section330(a)(4)(B) statesthat ... the court may alow reasonable compensationto the debtor’ sattorney
for representing the interests of the debtor in connection with the bankruptcy case[,] based on a
congderationof the benefit and necessity of such services to the debtor and the other factors set forth
in this section [i.e., section 330].” 11 U.S.C. 8§ 330(a)(4)(B) (emphasis added). The “other factors’
referenced in subsection (a)(4)(B) can only be those factors set out in subsections (3) and (4) of section
330. Subsection (4) dtates that subdivison (B) of that section is an exception to the limitation on
compensation stated in subdivison (A), such that inconsstencies between subdivisons (B) and (A) are
resolved in favor of subdivison(B). In other words, to the extent not incongstent, the limitsin subdivision
(A) will gpply to attorney compensationrequestsby debtor’ scounsd. That section saysthat compensation
should not be dlowed if they were unnecessarily duplicative or if they were not reasonably likdly to benefit
the debtor’s estate, or were not necessary to the administration of the case.

In addition, dl of the factors set out in subsection (3) are rdevant to the court’s ultimate award
because subsection (a)(4)(B) directs the court to consider both the benefit and necessity of the services
to the debtor and “... the other factors set forth in this section.” 11 U.S.C. 8 330(a)(4)(B). The words
“this section” of necessity refer to the entire section, i.e., section 330, and not just to subsection (4). Had
Congressintended to refer only to factors listed only in subsection(4), then Congresswould have used the
expresson “this subsection.” Besides, wereit to refer only to the factors in subsection (4), an immediate
conflict would be generated because of the words * except as provided insubparagraph (B)” found a the
beginning of subsection (4)(A). Thus, the provisons of subsection (a)(3) are some of the “ other factors
st forth inthis section,” i.e., section 330, that the court properly considers when determining whether to

award feesto debtor’s counsd in achapter 13 case.
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The factors in subsection (a)(3) are “dl rdevant factors, including —,” followed by five specific

congderations, as follows (numbered for convenience rather than lettered):

(2) the time spent on the services

(2) the rates charged for those services

(3) whether the services were necessary to the adminidration of, or

beneficid at the time at which the service was rendered toward the

completion of [the case]

(4) whether the services were performed within a reasonable amount of

time commensurate with the complexity, importance, and nature of the

problem, issue, or task addressed, and

(5) whether the compensation is reasonable based on the customary

compensation charged by comparably skilled practitionersin cases other

than cases under thistitle.
11 U.S.C. 8330(a)(3)(A)-(E). Inthe chapter 13 context, some of these factors take on lessimportance,
amply because, in the consumer bankruptcy practice, attorneys do not generadly have an hourly rate per
se. Instead, they tend to set aflat fee for specific categories of services. In some ways, their method of
hilling resembles the way legal services are rendered to consumers outside bankruptcy — set fees for
uncontested divorce petitions, or Imple wills, or residentid leases. Like their counterparts in the non-
bankruptcy context, however, they may well charge by the hour or by service for extra services that go
beyond the base service. Factors(1) and (2) in section 330(a)(3) seem to presume hourly rate billing, and
S0 are not as relevant in the chapter 13 context.

Sill, while less rdevant, factors (1) and (2) are not entirdy irrdevant in the chapter 13 context

ether. Factors (1) and (2) are but another way of addressing the larger question of what congtitutes a

“reasonabl e’ fee, mirroringlanguage found inmost codes of professiond respongbility. See MopeL RuLES
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oF ProF'L ConpucT R. 1.5; Mobe CobE oF PROF L ResPoNSIBILITY DR 2-106 (1980); Tex. Gov'T
CobE ANN., Title 2, Subtitle G-Appendix A-1, Rule 1.04 (Vernon 2005) (Texas Rules of Disciplinary
Procedure). Even aflat fee, to be reasonable, should represent compensation commensurate with the
nature of the services rendered, and congdering the time spent and the actual cost of rendering the service
helps a court to evaluate the reasonableness of the flat fee. The services rendered should be performed
within a reasonable time, as required by factor (4), regardless the method of hilling. Factor (5) isdso
relevant, though it is often difficult for a bankruptcy judge to get to this sort of informationamply because
(8 most non-bankruptcy consumer servicesare rendered inother forums withwhichthe bankruptcy judge
typicdly has little or no contact and (b) the samal amount of feesinvolved for any given service will not
justify the expense of taking evidence from “experts’ from the non-bankruptcy consumer practice.
Factor (3), of dl the factors, isthe one having the most relevance (and importance) tothedlowance
of feesto debtor’s counsdl in the chapter 13 context. In this factor, a court is to evauate “whether the
serviceswere necessary to the adminigrationof, or beneficid at the time at whichthe servicewasrendered
toward the completion of [the casg].” See 11 U.S.C. § 330(a)(3)(C).2® Thus, benfit to the estate or
necessity of the services rendered to the administration of the case ought to be considered in determining
whether the fees sought are reasonable, even though the firgt test of reasonablenessis ill whether the fees

were beneficid to the debtor and necessary inorder to ensure proper representation of the interests of the

1 When evaluating the fees of professionals retained by the trustee, this factor must be met, else fees cannot
be allowed. This is because subsection (4)(A) says that a court is required to disalow fees if the services are not found
to have been reasonably likely to have benefitted the estate, or are found not to have been necessary to the
administration of the case. See 11 U.S.C. § 330(8)(4)(A). When evaluating the fees of debtor's counsel in a chapter 13
case, by contrast, factor (3) (i.e, whether the services were necessary to estate administration or beneficial to the case)
is not a factor which must be met as a condition to allowance, because the prohibition on alowance of fees set out in
subdivision (4)(A) does not apply to the extent that it is inconsistent with subdivision (4)(B) (the special subdivision
governing payment of fees to debtor’s counsel in chapter 13 cases). Seeid.
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debtor. See 11 U.S.C. § 330(a)(4)(B). Congress, to be sure, wanted to assure that debtorsin chapter
13 cases were adequately represented. Congress was just as concerned, however, that those fees pass
the scrutiny of the court, to prevent overreaching onthe part of counsel aswdl asto assurethat the interests
of dl stakeholdersin the bankruptcy processwould be protected. It must not beforgotten that, at theend
of the day, as amatter of smple economics, the debtor is not paying the bill of the services rendered by
his or her attorney —the creditors are. The money iscomingout of property of the estate, see 11 U.S.C.
§ 1306,%° money whichwould otherwise go to creditors. What is more, the money awarded is being paid
out of plan payments previoudy dedicated under the confirmed plan to paying creditors, forcing creditors

recoveries to be either delayed, diluted, or diminished.

In short, determining what congtitutes a reasonable fee to award as an adminidrative expense to
counsd for the debtor involves evauating the need of the debtor to have representationon agivenmétter,
the extent towhichthe flat fee awarded a confirmation is insufficient to compensate counsd for the work
expected, the degree to whichthe servicesrendered assst intheadminigiration of the case (keeping inmind
that the creditors, at the end of the day, arethe ones actudly paying the hill), and the reasonabl eness of the
fee sought relative to the nature of the services rendered. At least part of the calculus requires examining
the circumstances that give rise to the need for representation, and the extent to which that need must
overridecreditors’ legitimate expectations that the terms of the planas origindly approved will be honored.
The circumstances of adebtor’ sfinandd affarswill not oftenremain datic over the five-year termthat most

plans in this didtrict run. A debtor rightly expects that it will have the assstance of counsd when those

2 property of the estate in chapter 13 includes, in addition to the property specified in section 541, “earnings
from services performed by the debtor after the commencement of the case but before the case is closed, dismissed, or
converted . ...” 11 U.S.C. § 1306(3)(2).
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circumstances do change, in away that requires an dteration to the origind plan. And counsd rightly
expects that it will not have to render unexpected additional services without recompense. By the same
token, creditors rightly complain when additiona fees resulting from a debtor’ s own falure to properly
manage its affairs cut into the distributions they expected to receive from a confirmed chapter 13 plan.

This case demongtrates that tenson. The debtors professed to be able to stay current with thelr
mortgage payments during the case. 'Y et within months of confirmation (if not actudly prior to confirmation
of ther plan), they fell behind on those payments — at acost of $900 inadditiona attorneys' fees, assessed
agang the creditors. By virtue of the way fees have been paid in this divison over the last few years,
payment of this additiond fee award interrupted payments to other creditors, withno concomitant benefit
to creditors. To be sure, the debtors needed legd representationif they wereto fend off the efforts of the
mortgage company to foreclose on their house, and were able to fix the problem by amending their plan
to incorporate the new arrearages into the plan. See In re Mendoza, 111 F.3d 1264, 1268 (5th Cir.
1997) (authorizing such planmadificationsinlimited circumstances). The services were, from the point of
view of the debtor, necessary. The services were less obviousy necessary for the caseitsdf because the
plan could have continued without the house — indeed, in this case, the house was given up eventudly
anyway, though only after another $500 in attorneys feesto modify the plan to account for the debtors
surrender of their house. A tota of $1,400 was spent in afutile effort to save the debtors house, & the
expense of other creditors who did not stand to benefit at dl from those efforts.

The difficulties the debtors encountered in gaying current on thar mortgage perhaps could have
been anticipated. Staying current on the mortgage payment is an affirmative duty that the Code itsdf (as

well asthe plan) imposesonthe debtors. If they are unable to sustain that duty, then the plan itsdf cannot
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be said to be feasble. Had the chapter 13 trustee or the court known that the debtor was unable to stay
current onthar post-petition mortgage payments, the planwould not, indl likelihood, have been confirmed
in the firg place. Imposing additionad adminigtrative clams on creditors to cure the debtors inability to
sudtain the obligations imposed by the Code itsdlf is not reasonable. On the other hand, changes in
circumstances onthe part of the debtor make the case stronger for dlowing such cdams, because aprimary
purpose of chapter 13 isto afford debtors, within reason, afair opportunity to keep thar homesand their
vehicles while mantaining a court-supervised creditor repayment program. Here, it is not clear whether
debtors counsd could have known of the difficulties that the debtors were having with thar mortgage
payments (though the debtors budget was, and continues to be, quite thin).

The totd of feesincurred for dedling with the debtors post-petition mortgage default, however,
were not reasonable. Counsel charged a flat fee of $450 to respond to the motion to lift say, and an
additiond flat fee of $450 to implement the agreement struck with the lender, namely, to incorporate the
pogt-petition defaults into the plan, viaamodification. When the debtors fell into further default anyway,
the creditorswere charged another $500 to maodify the planagain, primerily to remove the secured creditor
fromthe plan.?! Charging for two discrete sarvices asthough they were unrel ated caused the estateto incur
ahigher adminigrative cost than it should have for dedling with this post-petition mortgege defauilt.

A reasonable feefor the services rendered by counsdl for the debtors, assuming that such services
wereindeed necessary not only fromthe debtors' point of view but interms of estate administration, would

have treated both the response to the origind mation for relief from stay and the later modification of the

2L |t is the court’s understanding that, in the usual case, the chapter 13 trustee will propose such a modification,
a no additiona cost to the estate. Thus, it is arguable that this further modification (and the accompanying fee award)
were unnecessary.
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plan to implement the agreement struck as a single set of services, rather than as two discrete service
events. A singlefeeof $650 would have, intheview of the court, properly and appropriately compensated
counsdl, consdering the nature of the servicesrendered and the time involved, and further consdering the
equities of imposing that cost onother creditorsof the estate. Further, there is some question whether the
modificationmadeto adjust the planto accommodate the surrender of the debtors' home should evenhave
cost theestateany additiona fees, giventhat the office of the chapter 13 trustee typicaly seeks modification
of plans whenever it learns of such surrenders, at no additiona adminidrative cost to the estate’ s creditors.
In short, administrative expenses of $1,400 should have been more in the range of $650 or s0.%

Debtors counsel has strongly argued that it has an obligation to represent the interests of the
debtors, whatever the cost, and so should be paid, whatever the cost. Section 330(a)(4)(B) does not go
so far, however, and the creditors interests are aso relevant, given that they are paying the hill. It is
doubtful that the debtors themsdaveswould have beenwillingto pay their lawyers $1,400 in alosing effort
to hang onto their home had they beenforced to pay that money out of their own pocket —especidly were
they to have received the bill after they had lost their home.

Fees have d so beenincurred seeking moratoriums in plan payments during the case. Such mations

2 The court is not here making a post hoc disallowance of the expenses aready allowed and paid (though it of
course could). The present fee request, however, must be evaluated in light of what fees have already been paid. If fees
already paid are deemed excessive, then the justification for further fee awards dissipates substantially.

Later in this opinion, the court addresses the manner in which future fee awards are to be sought. This case
amply demonstrates why that manner needs to be changed. Currently, counsel seeks a discrete fee for each motion, with
no reference to whether other motions might be related, how much in fees might already have been awarded to date, what
fee requests might yet be in the pipeline, and the like. What is more, only a thorough review of the docket every time
such a request is made in a given motion would reveal whether, in reality, the fee request is reasonable in light of all the
circumstances of the case. Unfortunately, the sheer number of such motions filed, coupled with the fact that most such
motions are time-sensitive (especially motions for moratoriums and motions to modify plans), makes extended docket
reviews a practical impossibility. For that reason, the manner in which fees are requested needs to change.
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are technicdly aform of plan modification, though they have not traditiondly been treated as such in this
digrict and divison. In redity, such maotions have been generdly favored both by the chapter 13 trustee
and by the courtsin this digtrict and division, within limits, inorder to accord a measure of flexibility to the
chapter 13 process, to take into account the redlity that, over afive year period, alot of unexpected things
can happen in a debtor’s life circumstances that may judtifidbly dter his or her obligation to make plan
payments regularly. Job losses, layoffs, loss in hours, loss of overtime, uninsured medical expenses,
unexpected car repairs, hedth emergencies for the debtor’ s dependents — dl can dramatically affect the
ability of the debtor to stay current. Rather than Smply dismissng such cases, dlowing alittle flexibility so
that the debtor can get back on his or her financid feet often proves beneficid to creditorsin the long run.
For that reason, the cost of seeking such motionsis usudly a legitimate estate expense.® The court has
previoudy ruled that aflat fee of $350 for suchmoratoriums isreasonable. Onreview of thedocket inthis
case (and the docket innumerous other cases), thet fee is probably high, especidly in light of the fact that
some moratoriums dmost immediatdy follow confirmation of the plan. A fair baancing that takes into
account the interests of both creditors and debtors, aswel asthe services reasonably contemplated inthe
feeawarded at confirmation, would require debtors counsel to seek one such modification as part of the
overdl fla fee, withadditiona awards available for subsequent moratorium requeststo the extent that such
requests are otherwise legitimate and inthe best interests of the estate aswdl asthe debtors. With that sort
of adjustment, the flat fee of $350 is easier to live with for such motions.

The cost of other plan modifications, induding modifications in reponse to atrustee’ s motion to

2 Of course, the qudifier “usually” telegraphs to counsel that some moratorium requests are not legitimate, but
are simply employed as a device to delay the inevitable, or to avoid facing the reality that the plan will simply not work.
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dismissthe casefor planpayment defaults, isthe most difficult to reconcile, interms of the competing policy
interests of assuring debtors adequate representation and keeping inmind whoispaying the bill. The policy
issue becomes especidly pointed when there is a car creditor in the plan, looking to the plan payment
streamfor repayment of their daim.?* On balance, however, if the court ultimately approves amodification
asthe means of curing a plan default, there is presumptively a finding that the modification is in the best
interests of creditors as well as the debtor. Withsuchafinding must come the further implication that the
cost of obtaining such amodification is reasonable, assuming that the amount of the fee request is itsdlf
reasonable.® Traditiondly, the court in thisdistrict and division has alowed additiona fee awards of $500
for such services. Subject of course to the caveat that dl fee requests must be evauated in context and
not amply inisolation, that leve of fee award gopears dtill to be within the range of reasonableness, even
though it isimposed mostly harshly on car creditors.

It has beenargued by debtors counsdl inother casesthat creditorsare certainly fully aware of the
impact of post-confirmationadminidrative expense daims resulting fromthesefeeawards, and are free to
object if they so choose. The fact that they do not is sufficient justification to warrant the fee awards
without more, there being no actua case and controversy absent such objection, goes the argument. The
court raises the argument here in anticipation of its being raised by way of motion for rehearing (or asan
error point for appellate review). The power of the legal point has been overstated and overrated,

however. Firg and foremog, there can be little doubt that there is presented an actud case and

2 With the rewriting of the bankruptcy statute in 2005, some of these concerns may be substantially ameliorated
but not entirely eliminated. Thus, what the court has to say here will have continuing vitality under the new statute.

% By the same token, if the motion to modify is not approved, there is a similar presumption that neither the
modification nor the cost of seeking same was reasonable.
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controversy, withor without the affirmative objection by any creditor (or by the chapter 13 trustee, for that
matter). Section 330(a)(4)(B) itsdlf statesthat “... acourt may allow” what a court findsto be “reasonable
compensation” to debtor’ scounsdl. The court hasthe discretion to alow or not alow such compensation,
period, with or without objection. Unlike other sections of the Code, this particular section does not
contain the “on notice and a hearing” language which normdly telegraphs that, absent objection, agiven
request for relief can be granted without any sgnificant judicid intervention (beyond sgningthe order). In
addition, section330(a)(2) givesthe court the discretionto award compensationthat islessthanthe amount
of compensation requested, even if no one other than the court isinclined to do 0.6 Indeed, a number
of courts have held that the court has not only the right but the duty to review fee requests even in the
absence of objections by any other party. See In re Busy Beaver Bldg. Centers, 19 F.3d 833, 841 (3
Cir. 1994).

The court’s interest in independently reviewing the issue of post-confirmation attorneys fees is
further motivated by a practica point, madein numerous other hearings on such fees in open court but
reiterated here aswdl. Notwithstanding the negetive notice that is contained in every one of the motions
inwhichcounsdl asksether for additiona fees aone or for both relief and additiona fees, creditorsdo not
object. But then why should they? One of the more respected recent tomes on game theory explainswhy.
See WiLLIAM POUNDSTONE, PRISONER sDILEMMA 201-203 (Doubleday 1992). Professor Poundstone
describes the “volunteer’ s dilemma,” in which dl persons will benefit if but one volunteer steps forward,

but at rdatively great cost to the volunteer. He recounts the example given by game theorist Anatol

% At most, this proviso can be read to entitle the professional to a hearing before the court reduces a requested
feeaward. Seelnre Pfleghaar, 215 B.R. 394, 396-97 (B.A.P. 8th Cir. 1997) (citing cases).
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Rapaport. TheU.S. Infantry Manud published during World Wear 11 instructed soldierswhat todoif alive
grenade fdl into a trench where he and others were sitting: wrap yoursdf around the grenade so asto a
least save the others. If you volunteer, youwill surdly die, but otherswill live. 1f someone else volunteers,
you will probably live. If no one volunteers, you and everyone ese will die. Which would you choose?
Surely die or maybe live? Game theory states that, in dl likelihood, no one will volunteer to fdl on the
grenade.

Poundstone explains that the worst form of the volunteer’ s dilemma occurs when the volunteer’s
payoff isadmogt identical with the catastrophe payoff when no one volunteers:

Y ou and ninety-nine friends are held captive in a problem box. Every
personisinaseparate soundproof cubicle. Each cubicle has abutton. If
you push the button, youdie. But if no one pushes the button before the
big clock of doom on the wall strikes twelve, everyone dies. Theworst
possible outcomeis for no one to push the button. To you, the next-to-
worse outcome is for you to push the button. Then you die, a hero.
Unfortunately, there is no guarantee that your death was necessary
(someone else might push the button too) or even that it did any good (it
is bardly possble that everyone pushed the button and they al died
anyway). The most desired outcome, of course, isfor you to survive
by having someone other than you push the button.
|d. (emphasis added).

The Code s scheme for deding with post-confirmation adminigraive expenses has some of the
qudlities of the volunteer’s dilemma, though the payoffs are certainly less draconian than the foregoing
game-theory examples. Asinthe above example, creditorsdo not know what one another are doing with
respect to agivenmotion. Without that knowledge (and the concomitant ability to coordinate a response

and share costs), each creditor will wait for someone eseto “fall on the grenade” by filing an objection.

The creditor that does so mugt incur fairly subgstantial attorneys fees relative to the payoff in order to
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object, yet the payoff for doing so isreatively patry —the successful objecting creditor saves only its pro
rata share of the fee not paid. Given that scenario, it is little wonder that dmost no creditor ever filesa
forma objectionto a debtor’ s attorney’ s fee request. Asaresult, al are subject to the catastrophe cost,
in the form of delayed payments, increased risk of nonpayment of their own claims later in the case, and,
in the case of secured creditors, an actud reduction in the present vaue of the origindly promised plan
condderation.?’

Inshort, unlessthe rules of the game are atered, creditors do not (and will not, inthe main) object
to post-confirmation fee requests.?® To dter the outcome, the rules have to be changed. One way to
change the rules isto have the court bethe volunteer. The experience of the last few months have taught
everyone that that is not adesrable approach, however, becausethereisacost for this volunteer too—not
a monetary cogt, but atime cost. Unfortunately for other players, if this volunteer steps forward, it isthe
debtors' lawyerswho lose becauseit takes so longto review the docket history of every post-confirmation
feerequest withthe thoroughnesswithwhichthis particular case history was examined. Feerequestscould
take months or years to be resolved, if done one by one, case by case. Infact, that approach introduces

anew game — chicken.

27 To put numbers on it that bear some semblance to real world bankruptcy: a creditor wishing to object to a
debtor’s fee request of $500 would have to retain counsel to file a response, then be prepared to appear at a hearing (or
negotiate the withdrawal of the response). Based on fees that have been awarded for routine chapter 13 motions, that
cost is probably in the neighborhood of $500. The creditor who objects thus incurs $500 in cost, but enjoys only the
pro rata benefit of the fee request being disalowed. Other creditors also enjoy the pro rata benefit of the fee request
being disallowed — but a no cost to them. So which creditor will spend $500 to get a benefit of far less than $500? The
volunteer game teaches us that, in dl likelihood, no creditor will expend the $500. Each will wait for someone else to
volunteer, and no one will. And experience ratifies game theory: creditors never spend the money to object to fee
requests. Why should they, when the cost far exceeds the payoff if they volunteer?

2 |ndeed, creditors will not object to much of anything post-confirmation, for essentially the same reasons.
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Another way to alter the rules is either to lower the cost of being a volunteer, or increase the
possibility of collective action. The court actudly encouraged this dternative last fdl, and the chapter 13
trustee convened ameeting of interested debtors' lawyers, creditors lawyers, and the chapter 13 trustee
to discussan adminigrative, uniformapproach to handling post-confirmationfees of debtors' counsd, with
due regard for the relative impact on dl interested parties. A hearing was held on a number of pending
cases, at whichhearingthe ad hoc committee presented its proposed solution. Unfortunately, one debtor’s
counsdl objected, claming that the entire process was flawved and unfar and could not be foisted on the
bar (or on hislaw firm). The effort to change the rulesto avoid the volunteer’ s dilemma was trumped by
one lawvyer’ singstence that the game must be played as though there were no volunteer’ s dilemma.

These observations lend even greater support to the court’ s conclusionthat, at the end of the day,
it isthe duty of the court to independently evauate fee requests and to determinether reasonableness, even
without affirmative objection by creditors or other partiesininterest. Furthermore, the Codeitsdlf tellsthe
court to congder other factors beyond smply the needs of the debtors and their counsdl before awarding
fees. See 11 U.S.C. 8§ 330(a)(4)(B). The court thus regects the contention that creditor interests are not
relevant to the court’ sevauationof fee requests, as well as the contentionthat the court must approve fee
requests as submitted absent the objection of some party in interest.?

Developing New Standardsfor Post-Confirmation Attorneys Fees

Taking into account the submissonsmade at the hearing hdld inlnreMorin, Bankr. Case No. 04-

2 The court rejects as well the contention that the chapter 13 trustee is not a party in interest with respect to
fee requests. As earlier noted, every post-confirmation fee request functions as a de facto plan modification, by altering
the payment distributions otherwise expected by creditors pursuant to the confirmed plan. Section 1302(b)(2) allows the
trustee to appear and be heard at any hearing that concerns, inter alia, modification of the plan after confirmation. See
11 U.S.C. § 1302(b)(2)(C); seealso InreIngersoll, 238 B.R. 202, 209 (D. Colo. 1999).
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50145-C, which included input not only from counsel for debtors in this case, but aso input from the
chapter 13 trustee, other consumer lawyersin San Antonio (on boththe debtor and the creditor sides), and
the ad hoc committee (viather proposal submitted as anexhibit at that hearing), as well as what the court
has learned from reviewing the docket in this case (as wdl as the docket in numerous other cases), the
court formulatesthe following rulesfor the award of post-confirmation attorneys feesin thisdidrict in this
court.*

A. Digributionsin Repayment of Post-Confirmation Fee Awards

Firgt, the court addresses the question of the manner inwhichpost-confirmationfeesarepaid. As
has aready beennoted, theimpact of paying thesefeesimmediady, out of next digtribution, as hasbecome
the practiceinrecent years, is harsh for creditors. The practice of course assures that the attorney for the
debtor takes little or no credit risk, while inflicting new credit risk on the estate’ s existing creditors, by
consuming the next plan payment.3! The practice has a direct and adverse impact on creditors of the

estate, aready required to fund the cost of the debtor’ s representation at their expense. Unsecured

% The court does not purport to bind its colleagues, ether in this district or division. However, in the interests
of achieving greater consistency, the other judges have had an opportunity to review the essential conclusions of this
decision prior to its entry. Pursuant to this decision, Judges Clark and King have entered a general order for the San
Antonio Division of this district, implementing part, but not al, of this decision. While the judges in this decision have
always strove for consistency in the administration of their chapter 13 docket, this decision is ultimately issued only by
the judge who signed it, and is not binding on Judge King.

31 Wwithout going into excessive detail, one could develop in relatively short order a probability curve at any
given point in a case for the likelihood of plan default & any given point in the future. It is a safe bet that the
probabilities of default increase as one looks farther out into the future, until a point relatively close to plan completion
(a which point the probabilities of default decrease because the payoff of discharge is an incentive to finish the
payments, if the debtor has been paying up to that point for so many years aready). A payment next month has, in the
main, the highest probability of actualy being made, while the payment for the month after that is lower by some factor,
and so on. Thus, consuming the payment most likely to be made (namely, next month’s payment) of necessity imposes
increasing risk of nonpayment onto creditors who expected to be paid out of next month’s payment, but must now wait
until the month after. The more such payments are so consumed by debtor’s counsel for fees, the greater the risks of
default foisted onto the creditor body.
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creditors find their distributions delayed and sometimes eliminated by the accretion of additiond post-
confirmationfees, even though quite often they redize no benefit fromthe servicesfor whichthe feeswere
incurred. Secured creditors|ose aswell because the present va ue promised to them at confirmation of the
origind plan is adversdly atered every time anew post-confirmation fee award is paid out of what would
otherwise go to them. Paying fees out of next distribution at the expense of creditors aso increasesthe
credit risk of nonpayment to those creditors.

Intruth, adding new adminigrative dams post-confirmation accomplishes ade facto modification
of the debtors' plan, by virtue of the requirement that any suchfeeawardsbe paid, at the very least, dong
with digtributions to creditors out of the plan payment (causing a dilution to the unexpected disadvantage
of those creditors). It isfrankly doubtful that Congress ever anticipated additiond attorneys fee awards
post-confirmation, given the way section 1326(b)(1) is written. Nonetheless, the statute does not prohibit
such additiond feeseither, and the expresslanguage of the statute compels distributionno later than“at the
time of each payment to creditors under the plan.” 11 U.S.C. § 1326(b)(1). The de facto modification
that results from such awards forces the court to consider the impact on other creditors of repayment,
because section 1329(b) says that “the requirements of section 1325(a) of this title appl[ies] to any
modification ...” 11 U.S.C. § 1329(b)(1). One of those requirements is that secured creditors receive,
on account of thar alowed secured dam, payments of a value equa to the adlowed amount of their
secured clam, as of confirmation.  The Fifth Circuit has explained that this means thet the present vdue
cdculation runs from the effective date of confirmation (which, in the case of amaodification, runs from the
effective date of the modification), but the alowed amount of the secured daimis set instone as of the date

of the bankruptcy filing. Seelnre Stembridge, 394 F.3d 383, 387-88 (5th Cir. 2004) (allowed secured
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damto betreated a confirmation isthe allowed secured clam as of the filing of the case, adjusted for
whatever adequate protection(and, presumably, inthe context of post-confirmationmodifications, previous
plan payments) had been paid up to confirmation). Thus, a secured creditor could legitimately argue for
acomplete recdculation of its plan digtribution every time post-confirmation fees are requested.

Needlessto say, the sheer cost of case adminigiration, and the concomitant time delay fromhaving
extended hearings to consder these issues every time debtors counsel seeks an award of feesissmply
not practical. A “rough justice’ solution that fairly takesinto account these cong derations better servesthe
interestsof debtors counsd, secured creditors, the chapter 13 trustee, and the court. That solutionisaso
one, as it happens, which commendsitself as a matter of public policy. When fees are awarded post-
confirmation, they are to be paid out of the plan payment, a arate not to exceed $100 a month. In this
way, section 1326(b)(1) is accommodated because the adminisirative clam is paid at the same time as
payments to other creditors. Section 1322(8)(2) is aso honored because the adminigrative clam is paid
in deferred cash payments. There is some violence to section 1325(a)(5), but, as the court noted, thisis
at best rough justice. The violence is far less than that now vidted on those sdf-same creditors by the
current procedure. The procedure is easily monitored, easly enforced, easly administered, and even-
handed, dl consderaions that are important to the court. Findly, the procedure comports with public
policy, more farly dlocating risk of nonpayment amongs dl creditors and damants, rather than unfarly
shifting risk of loss onto other creditors.

B. Manner of Requesting Post-Confirmation Fees Awar ds

In order to know whether a given fee request is reasonable, a court needs to know more than

amply whether a given flat fee is gppropriate toagiventask. The experience of the court in reviewing the
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docket inthis case amply demonstratesthe importance of the larger context indetermining whether a given
fee request isreasonable. In this case, for example, the actua fees requested for the current motion are
only $350. What is not apparent from the fee request, and could only become apparent from a close
review of the history of the entire case, isthat this fee, if dlowed, would bring the total feesawarded inthis
case to $3,895. A fee request that at the very least informed the court (and other interested parties)® of
the number of previous fee requeststhat have been sought inthe case, and the total of feesawarded to date
would put the court, the chapter 13 trustee, and others, on noticethat a closer review of the higtory of the
case might be in order before awarding further fees. That will be the requirement impaosed for dl post-
confirmationfeerequests. The request must o disclose whether there are other pending fee requeststhat
have not yet beengranted. Findly, the cagption needsto the ordina number of the gpplication for additiona
fees, thereby disclosing the number of previous requests that have been made. In this way, the court, the
trustee, and creditors will be derted whether a closer examination of the case is warranted.

Fee requests for responding to moations to lift stay should continue to be made by separate
application (though the caption should dill follow the numbering protocol described above). Furthermore,
if the “fix” for the problem that occasioned the mation for relief from stay involved a modification of the
plan, then the gpplication should include a request for compensation that includes both responding to the
motion and seeking planmodification, dl part of agngle response to the specific problem. The mation for
modification, in such circumstances, should not incorporate a fee request. The range of reasonableness

for such fees will presumptively fall in the range of $650to $750, though of course special circumstances

%2 The volunteer problem aluded to earlier in this decision is red — but it dso does not override the obligation
imposed by the Constitution to afford all affected parties due process of law.
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might warrant a higher (or, theoreticaly, alower) fee avard. The gpplication will have to spdl out those
circumstances with reasonable specificity to alow the court to evaluate the request without the need to set
the applicationfor hearing. Once again, such applications must aso disclose what fees have been dlowed
to date, and what fee requests may aso be pending.

C. Range of Reasonable Feesfor Post-Confirmation Services

Findly, thereisthe question whether dl fees incurred should dways be approved. Though this
seemsto place the question unfairly, it actudly accurately reflects the current expectations of the bar. As
earlier noted, additional services in a variety of consumer areas are typicaly expected to be paid,
notwithstanding a “flat feg’” arrangement for a given routine service. That is not a dl an unreasonable
expectation on the part of counsd in any consumer case, and cartainly not at dl unreasonable in consumer
bankruptcy cases. Counsd may haveasgnificant rolein shaping acase so that it islikely to succeed rather
than fail, and competent counsd isin fact expected to perform their services with thisgod in mind. That
obligation does not make counsel guarantors of the success of the case, however. Inre Gutierrez, 309
B.R. 488, 495 n. 14 (Bankr. W.D. Tex. 2004). A rationd baance must therefore be struck, affording
debtorsthe right to representation, while protecting creditorsfromhaving to pay for the debtor’ s profligacy,
or lack of discipline, or debtor’s counsel’ s indbility to craft aredidic planinthe firg place. Just asclearly,
whatever device is used to strike this balance must be one which is easly administered, for al the reasons
earlier noted in this decision.

The Northern Didtrict of Texas promulgated a generd order in December 2002 relating to the
alowance of chapter 13 fees, induding feesfor post-confirmationservices. Seelnthe Matter of Attorney

Compensation and Expense Reimbursement in Chapter 13 Cases, General Order No. 2002-03
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(Bankr. N.D.Tex. Dec. 2, 2002). The court there set out what matterswere contemplated to beincluded
in the base fee awarded at confirmation, then set out flat fees for additiona servicesthat might arise post-
confirmation. The order aso emphasized that counsel were dill freeto seek feesinexcess of those set out
in the guiddines, but would have to file a fee gpplication in order to obtain them. The scope of services
presumed to be included inthe base feeincluded, inter alia, representationof the debtor in connectionwith
lift stay motions, “including two motions, one concerning the debtor’s residence and one concerning a
vehicle, but not induding an evidentiary final hearing.” Genera Order, at 1 4.2(€).3 The scope also
extended to indude representation of the debtor “onmoationsto dismiss, indudingtrusteemotionsto dismiss
with prgjudice or without prgudice.” 1d., at 7 4.2(f). Also included were requests for plan-payment
deferras® and motions for emergency refunds. 1d., at § 4.2(i)(2), (3). The base fee gpproved in this
genera order was $2,000 for an individua consumer case.

The Genera Order also contemplated additiond flat fees for the following post-confirmation
services. planmodifications, $350; motionsto sdl property, $350; motions to incur debt, $350; responding
to mations to lift stay (after the firgt two presumed covered in the base fla fee), $350. Each of these
alowances dso induded an dlowed expense reimbursement of $50. 1d., at 1 8.

Both judges in the San Antonio Divison of the Western Didtrict of Texas have recently ruled on
the record at confirmation hearings that a base fee for regular consumer chapter 13 cases of $2,500 will

be permitted. That is, by the standards promulgated in most districts throughout the United States, a

% The Northern District is a “late confirmation” district, so such motions are more routinely filed prior to the
confirmation hearing. They are far less frequent in early-confirmation districts or divisions, such as the San Antonio
Division of the Western District of Texas.

% Historically referred to in this district and divisions as “moratoriums.”
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generous fee. That thefeeisawarded in therelatively inexpensive (from a.cogt-of-living point of view) city
of San Antonio makes the fee even more generous. This is an early-confirmation divison as well (other
divisonsof the didrict arenot). Asaresult, there are far fewer pre-confirmation motions to lift stay, and
payments to attorneys commence sooner.

The notion that the base fee ought to include the cost of responding to one motion for relief from
stay has merit. Recdl that the debtor’s obligations include the duty to stay current on post-petition
mortgage payments. |If the debtor is unable to do that, then the feeshility of the plan itsdf is in doubt —
unless there are ggnificant unexpected changes in circumstances that cause the default (loss of job,
unexpected illness and the like). If the cause for the default lies Smply with an the debtor’ s inability to
adhere to the plan, or the inaccuracy of the budget, then it seems lessfair to pass that cost dong to the
creditors in the form of an additionad adminidrative cost. Even though the services rendered in that
circumstance might be reasonable from the debtor’ s viewpoint, they would not be reasonablein light of
other factors, induding “factor 3" of section 330(a)(3). The rule in the Northern Didtrict has much to
commend it — and that rule dill does not bar counsd’s asking for an additiond fee award if the
circumgtances dictateit. Agan, however, the court is constrained by the redities of adminigtering large
numbersof chapter 13 cases. Accordingly, the court concludesthat the basefee shouldincludeonemoation
for rdief from stay with regard to the debtor’s resdence, without prejudice to counsd’s seeking an
additiond award on a showing that, inter alia, the circumstances that caused the default were of the sort

described earlier — unexpected illness, loss of job, other unexpected change in life circumstances®

% The court further expects that, when a “fix” for such a mortgage payment default contemplates a modification
to the plan, the cost of that plan modification will be deemed to be part of the cost of responding to the motion for relief
from stay.
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A car creditor’s motion for rdlief from stay is, in dmogt al circumstances, the result of a debtor’s
falling to maintain the minimum requirements of chapter 13 — adefault inplan payments, lossof insurance,
or thelike. Theseareminimal protectionsthat car creditors ought to be able to count on, failling which they
rightly seek relief fromstay. Intheview of the court, absent compelling circumatances, it isdifficult tojustify
imposing the cost of responding to such a default on the very creditor who has been the victim of the
default. Such fee requests will not be permitted asameatter of course. Instead, they will only be alowed
on a showing of compdling circumstances warranting impodtion on the stream of plan payments
notwithstanding the adverse impact on the car creditor. Otherwise, responding to such amotion will be
deemed to be included in the base fee.®

Plan moratoriums, which are technicdly plan modifications, are nonetheless a creature of history
inthisdigtrict, atacit recognitionthat circumstances sometimesarisebeyond adebtor’ scontrol (and beyond
hisor her budget aswell) that smply make staying current impractical. In years past, these motions were
typicaly presumed to be part of the cost of representing the debtor, and did not warrant the award of an
additiona fee. The Northern Digtrict’s Generd Order dso provides that such services are presumed to
be part of the base services covered by the base fee. Recent practice in this district has permitted the

recovery of feesfor filing moratorium requests, a aflat fee of $350 per motion.*” When such motionsare

% sSome vehicle creditors aggressively seek relief from stay early in a case, in order to trigger adequate
protection payments. As this is an early confirmation district, most such motions are not well-taken, and having to
respond to them imposes an unfair charge on both the debtors and other creditors. The cost of responding to such
motions may not always be fairly allocated to the base fee, and so might be separately compensable, on application.

5" The loca bar in the San Antonio Division met with a view to reaching consensus on fees in chapter 13 cases.
All constituencies were represented in those meetings. The ad hoc committee recommended continuing the practice of
paying $350 for the cost of these post-confirmation moratorium requests, further supporting the court’s conclusion that
amount ought to continue as prima facie reasonable for such motions.
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filed pre-confirmation, however, they will be deemed to be part of the cost of getting the case to
confirmation. Furthermore, one request for moratorium post-confirmation ought also to be presumed to
beincluded inthe flat fee, followinginpart the practice in the Northern Digtrict. Subsequent requests may
include arequest for fees, though withthe caveat that, with the requirement that prior fee awards and the
number of previous fee requests be disclosed, a pattern of moratoriums is more likdly to trigger closer
scrutiny by the chapter 13 trustee and the court (asit should).

Moations to modify plans currently command afee of between $400 and $500 inthis divisonof the
digrict. A feein that range is appropriate whenthe motionisinresponseto atrustee’ s motion to dismiss,
given the “scramble’ that is associated with the motion.  Motions to modify which are designed to
implement the resolutionof astay relief motion may not incorporate arequest for additional fees, however.
Instead, as earlier explained, counsd will be expected to make a single request for fees associated with
responding to the lift stay motion, incorporating the services associated with both responding to the lift stay
and filing a motion to modify.

Some attorneys inthis divisonfile their own motions to modify to address feagibility concerns, and
charge the same fee as for other motionsto modify. Normaly, it is the chapter 13 trustee who informs
debtor’ s counse of infeashility problems, and who a so furnishesthe requisiteinformation needed to make
the planfeasible. Thus, some of the work isalready performed for the bendfit of the estate at no additiond
cost to the estate. Of course, debtors’ counsel still needs to evauate the debtors budget, and may need
to confer with ther client to confirm whether afeasble planisevenpossible. By the same token, the task
of meking the plan feasble is, in redity, but a completion of the confirmation process. It could even be

argued that these particular kinds of modifications ought to be included as part of the base fee. In dl
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events, aflat fee for such motions, given these consderations, should not be $500. In consideration of the
extraconference suchmations impose, but with deference to contributionof the chapter 13 trusteeto make
the process more efficient, the court finds that afee of $350 for such motionsis reasonable.®

Findly, charging $500 for every modification motion, whether justified or not, is not reasonable.
Up to $500 may be reasonable for a given modification motion, but the motion is expected to reflect a
considered judgment as to what best serves the interests of both the debtor and the estate. Repeated
motions to modify are some evidence that counseal has not been exercising that sort of judgment. Thus, it
should (and will be) more difficult to continue to recover fees for seriatim motions to modify.*

Conclusion Rdating to Attorney Compensation in Chapter 13 Cases

1. The prima facie reasonable fee for getting a chapter 13 consumer case to confirmation is
$2,500. That feewill, inthe usud case, include the preparation of schedules and satement of effairs, the
chapter 13 plan, attendance at the first meeting of creditors, such communication, correspondence, and
consultationas is appropriate to properly represent the debtorsin order to accomplish the requisite steps
to get to confirmation, and filing other routine and quasi-routine motions, such as mations to avoid liens

under section 522(f) and filing motions for pre-confirmation payment moratoriums. In addition, theflat fee

% The issue has arisen on a number of occasions on the docket in other cases. Some attorneys have argued
that they run their own feasibility caculations because, occasionaly, the chapter 13 trustee’s calculation is wrong. The
task of awarding a “reasonable” fee, however, includes evaluating whether the services rendered are in fact “necessary”
to the administration of the case. Both a Ford and a Mercedes are likely to get one to one’'s destination, though the
Mercedes may be more reliable (and more comfortable). But the Mercedes also costs twice as much. On a cost-benefit
basis, debtors' counsel’s work seems, in the view of the court to be duplicating the work of the chapter 13 trustee, and
is not judtifiable absent a showing that the chapter 13 trustee's feasibility calculations are so often wrong that such work
isnecessary. Absent that showing, the court prefers the Ford to the Mercedes.

% The court repeats that it is fully aware that the circumstances of a particular case may well justify more than

one or two such motions, and may aso warrant the award of more fees. Counsel is always free in such cases to set out
in its fee request the circumstances that justify higher fees.
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will incdlude representing the debtor inresponding to amotionfor relief fromstay on the debtor’ sresidence,
regardless when such amoation isfiled in the case (subject to the extraordinary circumstances exception
enunciated supra, in which case an gpplication for compensation may be filed separately, stating with
particularity the grounds for granting such rdlief). If a given case generates an extraordinary amount of
work (e.g., confirmation is contingent on the prosecution of an adversary proceeding to recover atransfer
or chdlenge the vaidity of alien, or requiresextendve dams objections, or the like), counsd isdways free
to request morethanthe prima facie reasonable fee. The trustee will decline to recommend confirmation
in such cases, triggering a confirmation hearing at which the fee issue can be presented to the court for
individualized congderation.

2. Accepting in part the recommendations of the ad hoc committee of local lawyers who met to
consider the post-confirmation fee issug,* the base fee will be compensated by an initid payment out of
firg didribution, conggting of the entirety of the firs month’s plan payment, plus a distribution out of any
additiona months of plan payments on account with the chapter 13 trustee as of confirmetion, inan amount
equa to the number of additional months times $100 (an incresse over the existing $85 a month
recommended by the committee). This arrangement substantidly accelerates repayment of the base fee
to debtor’ scounsd, amdiorating the cash flow needs of the lawyer. Thebaanceof thefee (if any remains
to be paid) isto be stisfied at therate of $100 per monthfrom subsequent plan paymentsasreceived (also
an increase for the current $85 a month nowinforce). That arrangement is adopted as part of the court’s

ruling here, and will be implemented by a generd order in the San Antonio Divison.

4 Thisis one way to defeat the volunteer problem: change the rules (and the costs of active participation).

-30-



3. Thepracticeof “catching up” debtor’ scounsd out of the next plan payment for distributions not
made as a result of nonpayment of a given month (regardless the reason) will henceforth cease. This
arrangement unfarly shifts credit risk onto the creditors, and spares debtors counsdl asimilar risk. The
court’s reading of section 1326(b)(1) does not warrant or support this practice. Henceforth, distributions
to debtor’ s counsd will resume on the same schedule as digtributions to other creditors under and pursuant
to the plan.**

4. Any request for post-confirmation fees, regardiesswhether by separate application or, where
authorized, within a motion, mugt disclose in the title of the pleading thet thereis arequest for atorneys
fees. Thecgption must disclosethe ordina number of the post-confirmation feerequest (e.g., firgt, second,
third, etc.). The body of the pleading must disclose the amount of post-confirmation fees awarded and
pending to date (excluding, of course, the amount sought in the request itself). The pleading should be
aufficently expliat regarding the groundsfor the request to enable the court to eva uate the reasonabl eness
of the request.

5. No request for dlowance of additiond attorneys fees may request payment out of next
distribution, ahead of dl other creditors. Instead, any additional fees awarded will be repaid from the plan

payment, at $100 per month, until paid.*?

4l The rationale, should anyone have forgotten by this point, is simple: the risk of default is visited on all
persons relying on the plan for distribution. There is little reason to elevate the debtor’s attorney’s fee beyond the
priority that it aready enjoys as a matter of statute. If plan payments stop, for any reason, no distributions are made to
anyone, regardless their priority. When plan payments resume, then plan distributions also resume, in accordance with
section 1326(b)(1). Inthisway, the event of default is not borne disproportionately by secured creditors.

42 This provision will apply even if the base fee is still being paid out of the plan payments. Although the

genera order provides otherwise, the court may consider accderated payment in the event no secured creditors remain
to be paid, or for other special circumstances (e.g., plan payoff, very large plan payments, etc.).
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6. The cost of responding once to a motion for relief from stay with respect to the debtor’s
resdence will presumptively beincluded as part of the services expected to be rendered in exchange for
theflat fee. Compensation will be awarded for responding to such motions only upon a showing that the
mortgage default resulted from unforeseen circumstances, such as aloss of job or a medica emergency.
Such arequest must be made by separate motion setting forth such grounds with particul arity. 3

7. Pogt-confirmation attorneys feesfor moratoriumsmay be sought within the body of the maotion.
The first moratorium request is presumed to be included within the base flat fee awvarded at confirmation.
Subsequent fee requests (conforming to the pleading requirements set out above) will enjoy a presumption
of reasonableness at the rate of $350, though the court may find such requests less reasonable the greater
the number of moratoriums requested.

8. A moadification in response to cure infeag bility will be deemed presumptively reasonable at the
flat rate of $350.

9. Any other motion to modify (other than a modification to implement a cure of post-petition
mortgage payment default) can be alowed as a flat fee of not more than $500, subject to the court’s
determination that the request is reasonable and judtified.

Theissuesraised in this case are issues which are repeated daily in the many chapter 13 caseson
the court’s docket. The resolution of those issues set out in this opinion are intended to gpply not only to

this case, but to dl chapter 13 casesinthis divisonof the didtrict, subject to the concurrence of Judge King,

43 |f the “cure’ of the default involves a Mendoza plan modification, the attorney may, by separate application,
seek compensation for this extra pleading.
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who aso presides here in San Antonio.** The rules rdaing to the maximum amount dlowed for
compensationon various matters, the manner in which such fees are sought, and the manner inwhichsuch
fees are awarded will gpply to dl pending requests for post-confirmation feesin chapter 13 cases onthis
court’s docket, effective May 1, 2005.

In this particular case, asit turns out, the moratorium is essentid. Therequest for attorneys’ fees,
while troublesome for the reasons set out inthis opinion, will be approved, withthe cautionthat further fees
for further moratoriums cannot and will not be approved. The fees are directed to be paid out at $100 a
month, until satisfied.

HH#t#

4 The court is aware that the local bankruptcy rules for the Western District of Texas are currently undergoing
revision, and anticipates that some or dl of the provisions of this decision may make their way into those rules. The
court is also aware that the other judges of the district are awaiting this decision, as there is strong interest in adopting
a uniform district-wide practice on this important issue. The court’s ruling is binding on the parties appearing before
this court. This judge cannot, in a single decision, purport to bind his colleagues, however, and makes no pretension
of doing so. It will remain for the judges of this district to decide whether they wish to adopt part or all of the provisions
of this decision as the rule of decision throughout the district.
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